Bath & North East Somerset Council

MEETING | Local Pension Board
Agenda Item
Number
MEETING | 9 February 2021
8
TITLE: LGPS Regulatory Update
WARD: All

AN OPEN PUBLIC ITEM

List of attachments to this report:

Appendix 1 — Current matters affecting LGPS administration February 2020

1 THEISSUES

1.1 The purpose of this report is to update the Board on the latest position concerning the
Local Government Pension Scheme [LGPS] and any proposed regulatory matters that

could affect scheme administration. An updated list is included in Appendix 1.

2 RECOMMENDATION

The Pension Board is asked to;

2.1 Note the current position regarding the developments that could affect the administration
of the fund

3 THE REPORT

The below items have been selected from Appendix 1 as we believe them to be key
items of interest for pension board members:-

3.1 HMT Public Sector Exit Payments Cap / MHCLG Consultation on Further Reform

to Exit Payments

(1) The government first consulted on plans to cap exit payments in the public sector in
2015 and subsequently launched a further consultation in April 2019 the key points of

which were:-

a) A maximum exit payment of £95,000 which was to apply to a wide range of public
sector employers, however, excluding some LGPS employers such as Universities
and Colleges.

b) The cap was to include the value of any early retirement strain costs payable as a
result of the exit.
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c) There would be a provision for the cap to be waived in some exceptional
circumstances.

(2) In July 2020, the Government published its response to this consultation, confirming
their intention to proceed with the implementation of the cap which remained set at
£95,000 with no intention for this amount to be index linked going forward.

(3) On 7 September 2020, MHCLG launch their own consultation on the changes
required to the LGPS regulations to accommodate the cap, but also proposals for
further reforms to exit payments for the LGPS only, which are:-

a) The actual pay used in severance calculations will be limited to £80,000;

b) The maximum severance (including statutory redundancy pay) will be limited to 3
weeks’ pay per year of service or 15 months’ pay, whichever is the lower

c) The amount available for any strain cost will be reduced by the statutory
redundancy payment in all cases

(4) On 15 October 2020, the regulations to implement the £95k cap, across the whole of
the public sector, were signed and come into force on 4 November 2020. However,
the LGPS amendment regulations required to implement the £95k cap are not likely
to be implemented before 2021.

(5) This leaves us in a position of legal uncertainty from the 4 November 2020 until such
time as the LGPS amendment regulations come into force. APF obtained legal
advice on the best course of action to take in the interim period, and as a result of
that advice have taken the decision to offer a member who exceeds the 95k cap the
option of taking immediate payment of fully reduced benefits or the option to defer
their benefits for payment at a later date. This is also inline with the Government and
Scheme Advisory Board recommendations.

(6) On 22 December 2020, three requests for Judicial Reviews of the Restriction of
Public Sector Exit Payment Regulations 2020 were given permission to proceed.
These requests contest the regulations on a number of grounds, including their effect
on the LGPS regulations. It is expected the requests will be heard towards the end of
March 2021. MHCLG has confirmed that these hearings will affect the timing of LGPS
regulation changes.

3.2 McCloud and Sargeant Court Case
(1) This case concerns the transitional protections provided to older members of the
judges and firefighter pension schemes following their reform in 2015 as part of the

public sector pension scheme changes.

(2) In December 2018, the Court of Appeal found the transitional protections to be
unlawful on the grounds of age discrimination

(3) In June 2019, the Supreme Court denied the Government’s request for an appeal
and as such the case has been returned to an Employment Tribunal for remedy.

(4) In July 2019, the Chief Secretary to the Treasury announced in a written statement
that ‘the government believed that the difference in treatment will need to be
remedied across all public sector schemes, including the LGPS’.

(5) This is likely to have a significant impact on the administration team.
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(6) The SAB agreed to establish two working groups, one to assist MHCLG in
considering any areas of policy not centrally determined and the second to consider
the challenge of implementing and communicating any changes.

(7) In July 2020, MHCLG launched a consultation on amendments to the statutory
underpin which are designed to remove age discrimination from the LGPS. The
consultation closed on 8 October 2020 and we await their response which is
expected in early 2021.

(8) Inthe meantime, APF will be looking to carry out a data collection exercise with their
employers to ensure any additional hour change and service break data is available
for members that will be covered by the changes, as this data will be required to
apply the remedy once it has been decided.

3.3 LGPS SAB Cost Management Process

(1) The Public Service Pensions Act 2013 set out that public sector schemes were to be
monitored to ensure that they are affordable and sustainable. Unlike the unfunded
schemes LGPS also has a built in check driven by the Scheme Advisory Board

(2) In September 2018 HM Treasury announced that as a result of scheme valuations all
public service pension schemes, including the LGPS had breached the 2% cost cap
floor which would lead to member benefits improvements. However, the SAB has its
own cost management which allowed any changes to benefits to be taken into
account before the HM Treasury process begins.

(3) A proposed package of changes was put forward to SAB for approval with the
intention that all scheme changes would be effective from 1 April 2019 and will apply
until at least March 2023.

(4) However, in January, the Government announced a pause in the cost cap process
due to uncertainty caused by the McCloud and Sargeant court ruling on elements of
the 2014/15 scheme reforms and subsequently the SAB confirmed that they would
also be pausing their own cost management process until the effects of the outcome
of this case is clear.

(5) Therefore, scheme changes were not put in place for 1 April 2019 and the LGPS
SAB Cost Management Process continues to be paused until the effects of the
outcome of the McCloud and Sargeant Judgement is clear.

(6) When this process resumes, if changes are still required, this will have a significant
impact on the administration team.

(7) On 16 July 2020, the Government announced that the cost control mechanism pause
would now be lifted, for the unfunded public sector schemes, and the process
restarted taking into account the costs of the McCloud remedy. We await further

confirmation from SAB as to the position in relation to the LGPS process which is
likely to be clarified in 2021 following the outcome of the McCloud consultation.

4  FINANCIAL IMPLICATIONS

4.1 The administrative and management costs incurred by Avon Pension Fund are
recovered from the employing bodies through the employer’s contribution rates.

4.2 Any other specific financial implications will be reported as appropriate.

Printed on recycled paper



5 RISK MANAGEMENT

5.1 Arisk assessment related to the issue and recommendations has been undertaken, in
compliance with the Council's decision making risk management guidance.

6 EQUALITIES

6.1 A proportionate equalities impact assessment has been carried out using
corporate guidelines and no significant issues have been identified.

7 CLIMATE CHANGE

7.1 The Fund is implementing a digital strategy across all its operations and
communications with stakeholders to reduce its internal carbon footprint. The Fund
acknowledges the financial risk to its assets from climate change and is in the process
of addressing this through its strategic asset allocation to Low Carbon Equities and
renewable energy opportunities. The strategy is monitored and reviewed by the

Committee.

8 OTHER OPTIONS CONSIDERED

8.1 None

9 CONSULTATION

9.1 Reports and its contents have been discussed with the Head of Business Finance &
Pensions representing the Avon Pension Fund and Service Director — One West
representing the administering authority.

Contact person

Kate Shore, Technical & Compliance Advisor; Tel 01225 395283

Background
papers

LGA Bulletins
SAB Meeting Minutes
National Technical Group Meeting Minutes

Please contact the report author if you need to access this report in an

alternative format
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